IX. Regulation and Conservation

I. Introduction

This report examines the principal legal regimes for preserving or conserv-
ing land along the banks and sides of the four principal rivers in Allegheny
County, Pennsylvania. These rivers are (listed from north to south) the Al-
legheny River, Ohio River, Monongahela River and Youghiogheny River.
Various tools are available, although not all will be available at any par-
ticular site. Two basic strategies exist, one dependent on public or private
ownership and the other on public regulation. These strategies and tools
are summarized in the Appendix. Private ownership controls require an
owner, whether a public or private entity, with the desire to devote land to
preservation or conservation uses. Regulatory controls require a govern-
mental agency with appropriate authority to adopt the particular measures
described. At present, no federal, state or local agency has the authority to
adopt all of these measures for any area in Pennsylvania.

A. Terms and Philosophy

This report is directed toward identifying some of the better known tech-
niques for preserving, conserving and restoring the riverine ecosystem
in Allegheny County. While these terms are often used interchangeably,
they also describe different stages and philosophies of ecosystem protec-
tion. Traditionally, the conservation movement put forth the ability and
need for humans to manage the natural environment through scientific
means. It believes in the importance of human management of the en-
vironment for human benefit and is predicated on a firm faith in human
capacity to manage nature effectively.! The conservationist philosophy’s
goal is planned and rational use of natural systems for human benefit.

Partly in reaction to the conservationist’s focus on management for human
use and benefit, the preservation movement developed a philosophy of

ECOLOGY AND RECOVERY - ALLEGHENY COUNTY

protecting natural areas for their own benefit, not necessarily for human
use. Indeed, active human intervention is believed neither necessary nor
advisable. The struggle to create national wilderness areas, which were
to be pristine lands untouched (or nearly untouched) by human hands,
is one illustration of the philosophy of this movement.? The preserva-
tion movement, as used here, may also be referred to as the environmen-
tal movement,? although the concerns of the environmental movement
range far beyond those of either the conservation or the preservation of
natural resources.

Restoration refers to the process of deliberately managing a site to es-
tablish an identified, native and historic ecosystem. The Society for Eco-
logical Restoration (SER) defines restoration as “the process of assisting
the recovery of an ecosystem that has been degraded, damaged, or de-
stroyed.”® SER’s description is informative: “Ecological restoration is an
intentional activity that initiates or accelerates the recovery of an ecosys-
tem with respect to its health, integrity and sustainability.”” The restoration
process contemplates active management of a damaged ecosystem until
it has recovered its historical development path. While it may not be pos-
sible to restore land to its exact historical condition, it should be possible
in many cases to reestablish the direction and boundaries of historical
development.

Development is based on a scale of desirable land use as developed by
STUDIO for Creative Inquiry’s 3 Rivers 2nd Nature project (“3R2N”) in
its Ecological Report® prepared for “An Ecological and Physical Investiga-
tion of Pittsburgh’s Hillsides.”®
relationship to soil studies conducted by the United State Department of

This scale is informed by public safety in

Agriculture in Allegheny County. The following land use classifications
are used when discussing development of the study sites examined later:

Development: Land with environmental characteristics for safe
building practices.

Conservation: Land with sensitive but not exclusionary
environmental characteristics; land that can
be developed if sensitive to the limiting

environmental characteristics - { u

X

Figure IX.1 An old barge reinterpreted as a fishing spot (Photo 3R2N)
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REGULATORY OVERVIEW:
GENERAL ZONING & MUNICIPALITIES

This map shows generalized zoning and land-use of the county.
The generalized zoning categories are based upon local
municipal zoning. This simplified form does not represent legal
zoning classes. Instead it groups multiple local zoning categories
with different names and regulations into general types which
provide a generalized picture of zoning and land-use regulation in

the county.
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9.2 REGULATORY OVERVIEW:
EROSION HAZARDS

This map shows the county woodlands and areas of severe soil
erosion hazard. Severe erosion area is derived from the

Soil Survey of Allegheny County Pennsylvania by the Soil
Conservation Service of the United States Department of
Agriculture published in 1981. The hatched red areas indicate
soils that are highly susceptible to the hazard of erosion, unless
protective cover is maintained.
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4.

STy
Figure 1X.2 The Hays and Streets Run opportunity area ecological summary.

Preservation: ILand deemed unfit for development due to one
or more environmental characteristics.

Whether the desired activity is conservation, preservation or restoration,
protection of the rivers and related land areas will be best served by low
impact and low intensity uses. Most low density uses also promote public
values of enhancing views of and from the rivers. Low intensity uses
along the rivers, their banks and flood plains include public parks, forests,
hiking/biking trails, marinas and public boat or fishing access areas. Pro-
tection of the rivers and their banks and flood plains also requires pro-
tection of many adjacent parcels, particularly the hillsides that define the
rivers. Public parks and forests can provide that protection. However, it is
unrealistic to expect that public agencies will acquire all of the land along
and adjacent to the four rivers. Private landowners must also be brought
into the effort, through incentives and regulatory actions that encourage
compatible private development in these areas.
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It is the purpose of this report to examine some of the public and private
opportunities for conserving, preserving and restoring this valuable and
important space. It begins by examining ownership options, where public
and private owners participate directly in these activities. Next, it looks at
some of the public regulatory measures that are available. Finally, it will
suggest various approaches for two particular areas along the Mononga-
hela River in an effort to see what strategies might prove successful and
what some of the constraints on those strategies may be. In sum, the pur-
pose of this report is to describe the legal frameworks and tools available
to preserve, conserve and restore these public assets.

B. Allegheny County
1. Physical Conditions

Allegheny County covers an area of approximately 745 square miles. Its
topography can be described as rolling hills punctuated by the four princi-
pal river valleys and by several major tributary stream valleys. Most of the
valleys were the site of significant industrial development from the eatly
settlement of the county through the 1970s. Beginning in the 1970s, and
continuing ever since, heavy industry has declined and, in many cases, dis-
appeared from these valleys. In some cases, it has been replaced by com-
mercial and residential development. In others, the land remains undevel-
oped and is gradually or rapidly returning to its pre-industrial condition.
The rivers, their banks and riparian areas, have begun a process of natural

regeneration in many locations, creating valuable natural communities (see
Maps 8.1 and 9.2).

Within the county, there are many areas of regenerating or undisturbed
land along the rivers and streams that are worthy of protection through
preservation, conservation and restoration. One can envision a linear riv-
erside park and trails that stretch from the northeastern county limit of
the Ohio River, along the banks of the Ohio, Allegheny and Monongahela
Rivers, picking up the banks of the Youghiogheny River, where it joins
with the Monongahela. Almost every municipality in the county could
be linked to the riverfront by trails that wind along the streams that flow
between the hills.

2. Political Constraints

The county consists of a countywide home rule government and 130 in-
dividual municipalities. Each municipality has its own authority to adopt
land use controls—subdivision and land development and zoning con-
trols. A generalized map of zoning classifications throughout the county
shows 12 basic zoning district classifications. Within these generalized
classifications, the details of zoning districts can vary widely from munici-
pality to municipality, depending on the degree of control desired and the
sophistication of the agency charged with administration (see Map 9.1).

One hundred and twenty nine municipalities find their land use control
authority in the Pennsylvania Municipalities Planning Code.” One munici-
pality, the City of Pittsburgh, a home rule municipality, derives its land
subdivision and zoning authority from separate legislation. The county
government also has development regulation authority under the Munici-
palities Planning Code, to the extent that any municipality has not exer-
cised its independent authority under that act. Each municipality and the
county also have the authority to adopt and enforce general police power
measures designed to promote the public health, safety and general wel-
fare.

The many smaller municipalities, coupled with the major city, Pittsburgh,
and three cities with less population, Clairton, Duquesne and McKees-
port, pose difficulties for coordinated regulation of the river corridors.
The Municipalities Planning Code provides for joint or inter-municipal
planning and zoning. However, it requires joint zoning of the entire com-
bined municipal area. It neither permits nor encourages joint planning
only of specific areas within two or more municipalities.

C. General Discussion of the Strategies as Related to
Preservation, Conservation and Restoration.

There are two basic options for the preservation, conservation and res-
toration of riverine ecosystems. One invokes principles of private prop-
erty ownership; the other, public regulation of private property for pub-



9.3 OPPORTUNITY AREA ZONING:
HAYS & STREETS RUN

Local zoning classes and mapping for municipalities in the Hays

& Streets Run area.
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Fignre IX.3 The Emerald Arc opportunity area ecological summary.

lic purposes. These are not mutually exclusive. They may operate in a
complementary fashion. In many cases, the preferred strategy will be a
combination of private ownership options and public regulatory options.
Within each basic option, there are a variety of particular strategies that
can be employed to accomplish this result. The choice of strategy and
line of attack will depend on a number of factors. These include, but are
by no means limited to, the degree of active management of the land re-
quired or desired, the willingness of landowners—public and private—to
participate voluntarily in a program, the choice of persons or entities who
should make decisions regarding what lands will be protected and what
the future use of protected lands will be, and the degree of cooperation

possible between appropriate local governments.
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II. Ownership Options

Perhaps the most certain means for assuring that river banks, shores, and
related wetlands and hillsides will remain forever free of development is to
place them in public ownership dedicated to particular public uses. Pub-
licly owned land includes parks, state and municipal forests, preserves,
open space reserve lands, natural areas, boating and fishing access areas,
tax delinquent properties owned by county, municipalities or school dis-
tricts, and other land held in public ownership. Private conservation ot-
ganizations may also own land that is maintained for conservation, pres-
ervation and restoration purposes. The organization may own the prop-
erty outright, or it may own a more limited interest, usually known as a
conservation easement.® A conservation easement serves to restrict the
development options of the property’s owner. Public agencies and units
of government may also own conservation easements on private property

as well.

A. Public Ownership Options
1. Parks

It is generally thought that the most difficult land use to alter is a land in
public ownership dedicated to public park use. Parkland in Pennsylvania,
whether owned by the Commonwealth, a county or a municipality has
been pretty much inviolate.® This land is held in trust for the public. Asa
result, any sale or transfer from park to other use requires court approval.*®
Further, the court proceeding requires notice to the Attorney General as
representative of the interests of the public. The proceeds detived from

any transfer must be devoted to the same uses as the property sold.!

For this reason, public ownership for park use presents an excellent op-
portunity for preservation and restoration of land along the river banks
and land, providing important ecological support for river front land eco-
logically. This land is usually removed from active development. Used
primarily for passive recreation, it will have the opportunity to regain its
pre-industrial era characteristics over time. Some more active recreation
uses, such as public boat launching ramps and marinas will capitalize on
the riverfront location without significantly interfering with preservation

or restoration of the land. Other active recreation uses, ball fields, play-
grounds and picnic areas, for example, may also be appropriate in particu-
lar locations.

Parks may be owned and managed by the Commonwealth, the county or
a local municipality, if the county or municipality has the authority to ac-
quire land for that purpose.*? “Park use” can involves a number of uses,
some for passive recreation and some for active recreation. In addition,
portions of a park maybe set aside as a preserve for wildlife habitat, as
natural areas or for other limited protective purposes. Parkland along the
river banks and river corridors will provide the greatest degree of protec-
tion from disturbance and commercial development.

Parkland does involve public costs as well as public benefits. In ad-
dition to the initial acquisition cost, parks must be maintained by em-
ployees, sometimes using costly equipment. Someone must do the
long term and day to day planning for the park, evaluate the appro-
priate uses of its land, and monitor the activities taking place there.

2. Forests

The Commonwealth owns a number of state forests, which are managed
by the Pennsylvania Department of Conservation and Natural Resources,
Bureau of Forestry. These forests exist to provide clean water, public rec-
reation, wildlife habitat and commercial forest products. No state forest
touches on the four rivers within Allegheny County.

Forest use of riparian land and land supporting riparian land is also a
good use to promote conservation and preservation. Forested riparian
buffers enhance the water quality of adjacent water bodies by filtering and
reducing the pollutants that would otherwise flow over the land in both
surface and underground waters. Tree cover captures rainfall, thereby al-
lowing for the recharge of underground aquifers and reducing the chance
of flooding.®® Forests also provide excellent wildlife habitat, particularly
for various species of birds.



9.4 OPPORTUNITY AREA ZONING:
THE EMERALD ARC

Local zoning classes and mapping for municipalities in the
Emerald Arc area.
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9.5 OPPORTUNITY AREA BUILT ENVIRONMENT:
HAYS & STREETS RUN

The built environment in the Hays & Streets Run area. The
map shows buildings, property lines, streets, railroads, trails
and parks.

Note: Some property parcel lines are missing or incomplete
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9.6 OPPORTUNITY AREA BUILT ENVIRONMENT:
THE EMERALD ARC

The built environment in the Emerald Arc area. The map
shows buildings, property lines, streets, railroads, trails and
parks.

Note: Some property parcel lines are missing or incomplete
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9.7 OPPORTUNITY AREA EROSION HAZARD:

HAYS & STREETS RUN

The topography and areas of severe soil erosion hazard

in the Hays & Streets Run area. Severe erosion area is
derived from Soil Survey of Allegheny County by the USDA
(1981). It indicates soils that are highly susceptible to the
hazard of erosion unless protective cover is maintained.
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9.8 OPPORTUNITY AREA EROSION HAZARD:
THE EMERALD ARC

The topography and areas of severe soil erosion hazard in
the Emerald Arc area. Severe erosion area is derived from
the Soil Survey of Allegheny County by the USDA (1981).
It indicates soils that are highly susceptible to the hazard of
erosion unless protective cover is maintained.
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The legislature has provided authority for most municipalities (cities, bor-
oughs and townships of the first class) to acquire land for municipal for-
ests and to administer them under the direction of the Commissioner of
Forestry of the Commonwealth (now the Bureau of Forests in the De-
partment of Conservation and Natural Resources™ ). Municipal forests
are usually smaller in size than state forests, but serve no less important
ecological functions.

3. Open Space Reserve

A third technique is the maintenance of publicly owned land as opens
space reserve lands. These lands may not be public parks or forests, but
land owned by the county or municipality that is not otherwise dedicated
to a particular public use. For example, tax delinquent properties acquired
by the county, municipality or school district (or by all three) at a sheriff’s
sale under the Municipal Claims and Tax Lien Act' or similar authority
may be appropriate for inclusion in an open space reserve because of their
location or unique characteristics.

Land owned by water supply authorities often includes areas around res-
ervoirs held to protect the water supply. The water authority frequently
restricts or prohibits public access to these areas, as public uses would be
inconsistent with protection of the water supply. Development of this
land is also prohibited for the same reason. These areas, owned by a pub-
lic agency, provide one example of existing open space reserves.

4. Boat and Fishing Access Areas

The Pennsylvania Fish and Boat Commission is authorized to acquire land
or rights of way to provide access to public waters for boating and fish-
ing, including the power to purchase tax delinquent properties from the
county.®® At the present, the commission owns one access area on the
Ohio River within Allegheny County, three on the Allegheny, two on the
Monongahela, and one on the Youghiogheny. Each of the four rivers
also contains several other access areas, some privately owned and some
owned and maintained by the local municipality.
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Although most access areas occupy only relatively small portions of the
riverfront, they do provide important public access points to the navigable
or public rivers. This can be particularly important where large areas of
riverfront land are in private ownership and those private owners are re-
luctant or unwilling to allow the public access to the river over their private

lands.

5. Tax Delinquent Properties

Tax delinquent properties acquired by the taxing body (county, municipal-
ity or school district) often provide a particular opportunity for preserving
open space in flood plains, steep slopes and landslide prone areas. Because
of the geologic factors pertaining to these properties, it may be in the pub-
lic interest that they be retained as open space rather than developed for
private use. Private development can bring additional public service costs
and be hazardous to the private occupants. The taxing body acquired
them initially when no private party was willing to bid the amount of the
tax delinquency or “upset price.” This is an indication of the economic
value (or lack of value) of these properties for private development.

While normally, tax delinquent land should be returned to the tax rolls as
soon as possible to maintain the taxing bodies’ tax base, there are situa-
tions where the best public use of that land may not be a return to private
ownership and development. Tax delinquent land having characteristics
that suggest development could be hazardous to other private property or
public facilities—e.g., landslide-prone slopes or flood areas—should not
be returned to private development. In addition, where tax delinquent
properties would serve to provide open space or parkland that otherwise
would have to be acquired by the municipality at public expense, return to
private ownership is not warranted. For example, the Pennsylvania Fish
and Boat Commission and Pennsylvania Game Commission are autho-
rized to purchase tax delinquent lands for their respective projects from
the taxing bodies."’

Taxing bodies should conduct periodic inventories of these properties
and evaluate them for preservation or restoration use as public properties.
Where public costs, or geologic or other dangers outweigh the proper-

ty’s value for private development, the taxing bodies should explore the
options for converting them to public use properties. The same is true
where public values for preservation or restoration outweigh the benefits
from private development.

B. Private Ownership Options

Private conservation organizations may own land for conservation, pres-
ervation and restoration purposes. The organization may own the prop-
erty outright, or it may own a more limited interest, usually known as a
conservation easement.'® Public agencies and units of government may
also own conservation easements on private property. In Pennsylvania,
a private owner may enter into a contract or covenant with the county
to maintain the property for certain low intensity uses in exchange for a
reduction in real estate taxes reflecting the promised use of the property
rather than its full development value.!? All of these mechanisms serve
to preserve land in a relatively undeveloped state and are candidates for
protection of river related properties.

1. Fee Ownership by Conservation Organization

Conservation organizations dedicated to preserving and restoring land
sometimes own the land outright, or in fee simple. Fee simple ownership
is the highest ownership interest in our system of landownership. Where
this is the case, the organization is generally free to determine how the
land will be used in the first instance. Sometimes the prior owner has im-
posed restrictions on how the property may be used. If properly imposed,
the organization is bound by those restrictions. For example, where the
prior owner gave the land to the organization on condition that it be used
as a nature preserve, the organization cannot use the land as a shopping
center or a park for active recreation. Nor can the organization allow
public access where the donor specifies that the land is not to be used by
the public.

Where certain requirements of the Internal Revenue Code are satisfied, a
private owner can obtain federal income tax or estate tax benefits by do-
nating, or partially donating, land or a conservation easement to a qualified



charitable organization.?® Most qualified conservation organizations are
charities. This enables landowners to obtain tax benefits when giving land
or interests in land to the organization and the organization’s supporters
to make tax-deductible contributions to the organization’s activities. At
the same time, property held by the organization and used for its chari-
table purposes is impressed with a trust for the benefit of the public. The
organization’s use of that property is limited by its chatitable purpose and
any restrictions created by the donor. Thus, land held for a nature reserve
usually cannot be diverted to another use without court approval. The
court examines the proposed change to determine if it is in the interest
of the public.

Unless the land was acquired for public recreation purposes, the organiza-
tion can determine the degree of public access to be permitted. Where
the site is environmentally vulnerable and restoration activities are planned
or being performed, the public may be denied access to the site, yet the
site will still serve its charitable purpose by providing visible open space,
protecting water quality and reducing surface runoff and flooding. At the
other end of the spectrum, the conservation organization may allow full
public access where that is compatible with the conservation purposes of
the particular property.?!

2. Less Than Fee Ownership

Often a desirable alternative to fee ownership is the acquisi-
tion by a municipality, government agency or private conservation
organization of limited rights in another’s land. Because the landowner
continues to own the land, but has reduced rights in that land, and the oth-
er party now holds some property rights, this mechanism is often called
“less-than-fee ownership.” The landowner continues to own the land and
to exercise all rights of ownership, except as those rights that have been
transferred to the other party. The party who owns the conservation ease-
ment is usually referred to as the “holder” while the landowner is still
called the landowner or owner.

Conservation easements transfer the right to make certain uses of the
land—usually specified developmental activities—from the landowner to
another party. The holder is usually a municipality, a county, a govern-
mental agency or a private qualified conservation organization. At one
time, there were concerns over the enforceability of this transfer of some
ownership rights to a third party, at least after the land itself has been
transferred to someone other than the original landowner. Most of these
concerns have been resolved with the adoption of the Pennsylvania Con-

servation Easement Act of 2001.2?

Once in place, the landowner and successor owners may no longer use the
land in ways prohibited by the conservation easement. The holder has the
legal right to prevent unauthorized uses of the land. Conservation ease-
ments usually must be permanent restrictions on the owner’s rights if the
landowner is to gain the benefit of favorable income or estate tax provi-
sions under the Internal Revenue Code. However, conservation easements
may have limited durations where federal tax benefits are not the primary
benefits sought by the landowner. These limited duration easements are
often used to obtained reduction in local real estate tax assessments.

Conservation easements may be created to serve a wide range of pur-
poses. The Pennsylvania Conservation Easements Act lists the follow-
ing purposes of conservation easements: ‘“retaining or protecting the
natural, scenic, agricultural or open space values of real property; assur-
ing the availability of real property for agricultural, forest, recreational or
open space use; protecting, conserving or managing the use of natural
resources; protecting wildlife; maintaining or enhancing land, air or water
quality or preserving the historical, architectural, archaeological or cultural

aspects of real property.”?®

a) Public Ownership of Less than Fee Interests

The Pennsylvania Conservation Easement Act allows county and munici-
pal governments and the Commonwealth to hold perpetual conservation
easements on private land. It also allows charitable organizations that are
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registered with the Bureau of Charitable Organizations of the Pennsylva-
nia Department of State and qualified for federal income tax exemption
under the Internal Revenue Code?* to hold perpetual conservation ease-
ments on public lands. Thus, municipalities may hold conservation ease-
ments on private lands and qualified charitable organizations may hold
conservation easements on public land to assure its continued use for con-
servation purposes.

A municipality may wish to protect against undue development on the
edges of its public parks by acquiring a conservation easement on adjacent
private land. It may use a conservation easement to acquire open space
or “green space” within its borders without necessarily giving the public
access to the protected land. The same may be true for land within a
flood plain where intensive development is to be discouraged, but limited
private uses may be allowed. All of these examples would fit in the pres-
ervation and conservation of land along our rivers.

A Pennsylvania statute authorizes county governments to acquire the ben-
efit of environmental covenants on private land that will limit the uses of
that private land in a manner similar to a conservation easement.”® The
land subject to the covenant may be designated as farm, forest, water sup-
ply or open space land “in a plan adopted following a public hearing by
the planning commission of the municipality, county or region in which
the land is located.” The covenant has an initial term of ten years begin-
ning on the date it is recorded in the Office of the Recorder of Deeds.
It is automatically extended each year for an additional year on the date it
was recorded unless either party gives notice that it wants to terminate the
covenant before that date.?® The county may only terminate the covenant
if the land is no longer designated as an appropriate land use on the plan.
The landowner is under no similar limitation. Once a party has given no-
tice of termination, the covenant remains in effect for ten years from the
appropriate anniversary date of its recording. Thus, the covenant has a
minimum duration of ten years and may last forever if neither party acts
to terminate it and the use is designated an appropriate land use on the
plan.
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In exchange for the landowner’s covenant or promise to limit the use of
the land as described in the covenant, the county promises that the tax as-
sessment of that property for real estate tax purposes will reflect the fair
market value of the land as restricted by the covenant. A landowner who
violates the covenant by changing the use of the land to an unauthorized
use is liable to the county for damages. The statute requires damages
equal to the difference between the real estate taxes actually paid and the
taxes that would have been due had the changed use been made up to five
years earlier, plus compound interest.?’ Certain uses by an entity with
the power of eminent domain—rights-of-way, certain telecommunications
towers —do not amount to a violation of the covenant.

b) Private Ownership of Less than Fee Interests

Private charitable organizations may hold Conservation Easements under
the Pennsylvania Conservation Easement Act. These easements restrict
the uses that the private landowner may make of its land, creating op-
portunities for protection of riverside and related lands without removing
them entirely from private ownership. Essentially, the landowner grants
the charity the right to make certain uses of the land, so that those rights
are now held by the charity. The charity is bound by its charter to exercise
or not to exercise those rights.

For example, the landowner may grant the charity the right to use the land
for residential, commercial or industrial development, while retaining the
right to maintain a single family home on the property and to use it for ag-
ricultural or timber purposes. As another example, the landowner might
grant the charity the right to maintain and operate public recreational trails
over a portion of its land and access to the river from the part of its land
along the river bank, while retaining the right to use the remaining portion
of its land for more intensive uses.

In both examples, the charity, not the landowner, now has the right to use
the land for the stated purposes. In the first example, neither members
of the charity nor of the public have a right to make affirmative uses of
the land subject to the conservation easement. The charity will have the
right to inspect or monitor the landowner’s activities to make sure that it
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is abiding by the terms of the conservation easement. In the second ex-
ample, the members of the charity or of the public have the right to make
affirmative use of the land for recreational trials and tiver access, but no
right to use the balance of the land.

The landowner can obtain a federal income tax deduction (or estate tax
deduction) for the value of the rights transferred to the charity if (1) the
rights meet the requirements of the Internal Revenue Code,® (2) are
transferred as a gift, (3) are transferred in perpetuity, and (4) the charity is
a “qualified conservation organization.” Favorable tax treatment is also
available where the rights are sold to the qualified conservation organiza-
tion for less than their fair market value, often called a “bargain sale.”

Qualified conservation organizations include local, state and federal agen-
cies, and private charitable organizations that have met the requirements
of §501(c)(3) of the Internal Revenue Code. These organizations must
“have a commitment to protect the conservation purposes of the dona-
tion, and have the resources to enforce the restrictions.”?® TLand trusts
and private land conservation organizations generally meet these require-
ments.

The conservation easement must advance a “qualified conservation pur-

pose.”® These include the preservation of land for
1. Regular and substantial public recreation;

2. Significant, relatively natural animal or plant habitat,
including habitat of endangered and threatened species,
natural high quality examples of land or water based
animal or plant communities;

3. Natural areas contributing to the ecological viability of
public parks or preserves;

4. Open space for scenic enjoyment by the public
(including farm and forest land) where public entry is
not required but the area can be viewed from a publicly
accessible viewing point (road, park, trail, waterway);

5. Historically important land and buildings (If for
buildings, the buildings must be listed, or in a Historic
District listed, in the National Register of Historic
Places.).

The conservation easement must specifically prohibit other uses that
would be inconsistent with the purpose or purposes for which the ease-
ment was created.

This is by no means an exhaustive discussion of conservation easements.
There are a number of other requirements for an easement to satisfy the
requirements of the Internal Revenue Code, some of which relate to ex-
isting or future mortgages on the property or the presence of surface min-
ing rights. Where the requirements can be met, and they are met every day
with properties of all sizes, the advantages to the owner can be significant
and the advantages to the public incalculable.

C. Acquisition Options

Public ownership of land for preservation and conservation can be ac-
complished in several ways. The public agency may purchase the land in
the open market when it becomes available. Sometimes the agency can ex-
change other surplus land for the land it wishes to acquire. Where the land
is needed for a public use and the present owner is not willing to sell at a
reasonable price, the agency may invoke the power of eminent domain to
force a sale of the property at its fair market value. Finally, a private owner
may be willing to donate the land, or a conservation easement on the land,
to the public agency. Donation of full title will usually provide the owner
with a charitable deduction measured by the current market value of the
land. It will end the owner’s responsibilities as owner, including future real
estate taxes and potential liability to persons who come on the land.

Private land that has been acquired by the county, municipality or school
district as a result of the owner’s failure to pay the real estate taxes provides
a significant opportunity for low cost land acquisition for preservation and
restoration purposes. Most tax delinquent land that is acquired by taxing
bodies is acquired because no private party was willing to bid the amount



of the delinquent taxes for which the property was offered for sale. This
suggests that the land’s market value was less than the delinquent taxes.
Land of this value may be more appropriately used by the public for parks,
preserves or open space than returned to private development.

Private owners, primarily qualified conservation organizations, do not
have the power of eminent domain and do not conduct delinquent tax
sales. However, they do have the options of purchase or donation. One
of the difficulties with the purchase option lies in the funding of these
organizations. Most do not have funds available for intensive acquisition
campaigns. They rely on private donations, foundations, and local, state
and federal funding sources for most purchase acquisitions. One mecha-
nism for reducing, but not eliminating, their need for acquisition funding,
is the “bargain sale.” The private owner may be willing to sell the land (or
conservation easement) for less than market value, essentially donating
the difference to the purchaser. Where the purchaser is a qualified con-
servation organization, the private owner may be able to obtain a federal
income tax deduction for this amount. Because “qualified conservation
donations” must be made in perpetuity, the opportunity to exchange land
or rights already held by the organization is far less useful for land trusts
that for governmental organizations that may have surplus land available
for exchange.

Conservation organizations should review public sales of tax delinquent
properties in their areas of interest. Useful properties may be acquired
in fee at a reasonable price from time to time. While tax sale titles are
sometimes infirm, many title problems can be avoided by careful review
of the tax file.

D. Conclusion

The acquisition and maintenance of land or conservation easements by
public or private entities involves a commitment of resources, both fi-
nancial and personnel. It may be too much to expect any single entity
to acquire and maintain all of the land necessary or appropriate for the
preservation of the river banks and related areas within Allegheny County.
However, a partnership between the county, local municipalities and vari-

ous conservation organizations, working from a long range, coordinated
plan, could make it possible to acquire a variety of ownership interests
along the rivers that would provide protection and public benefits.

Now the vision of that linear riverside park and trails stretching from the
northeastern county limit of the Ohio River along the banks of the four
tivers to the county borders becomes clearer. A hiking/biking trail con-
nects county and municipal riverfront parks with conservation easements.
The trail and patks are supported by conservation easements on public
and private property, particularly hillsides, facing the river.

The Allegheny County Parks Department could serve as coordinator of
land and conservation easement acquisition and maintenance, with con-
tributions from local municipalities of services, funds and land for areas
within their boundaries. Trail groups already are responsible for acquiring
and maintaining rights-of-way. Trails located within the park area can link
different park areas through private lands along or near the riverbanks.
Land trusts provide a vehicle for acquiring both fee title and conservation
easements on private land along the riverbanks and on adjacent wetlands,
hillsides and hilltops appropriate for preservation and restoration in con-
nection with river preservation.

Pieces of this vision are already in place, particularly within the City of
Pittsburgh and along parts of the Monongahela and Youghiogheny Rivers.
What should follow is a coordinated effort to link as much riverside land
as possible, using whatever ownership options best fit a particular parcel
of land to its neighbors and the overall project.

III. Regulatory Options

It is not likely that all land desired for the preservation and conservation
of our four rivers can be acquired by public agencies or conservation or-
ganizations. Indeed, it may not be appropriate to subject all of this land
to public fee ownership. Federal, state and local government regulatory
programs also play an important role in this effort.
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Private property is subject to public regulation where that regulation serves
a legitimate public purpose, as by promoting the public health, safety, mor-
als or the general welfare. The regulation must be reasonably related to
the accomplishment of that public purpose. It must not be “unduly op-
pressive on individuals.” This means, among other things, that the regula-
tion in question must not be so restrictive that it does not allow the private
owner to make a reasonable use of its property.® Tt is often said that a
property owner is entitled to make an economically reasonable use of his
or her land, not the highest and best use of that land.®

Appropriate regulation is a proper end of government. Pennsylvania and
federal courts usually will presume that a regulation is valid and impose

3 However, the

a heavy burden on the challenger to show that it is not.
government does not have a blank check to enact whatever regulations it
chooses. Any regulation must relate to a proper governmental purpose
and must allow the private property owner a reasonable use of the prop-
erty. In determining the validity of the regulation, the court will balance

the public interest to be served against the rights of a landowner.3*

Regulation of private land, or of the activities that may take place on the
land, may come from the federal, state, county or municipal government.
The broader powers are exercised at the municipal level in the form of
zoning ordinances, building codes, forestry ordinances and similar con-
trols. They will be discussed last. The federal and state programs some-
times complement each other and will be discussed first.

A. Federal and State Programs

The federal government has several regulatory regimes that can affect the
quality of the riverside environment. These include limits on develop-
ment in flood plains under the National Flood Insurance Program Act;*®
activities that adversely affect protected animal and plant species under
the Endangered Species Act;* historic sites and historic districts under
the National Historic Preservation Act;¥” and reductions in wetlands areas
protected by the Clean Water Act.®
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At the outset, it should be noted that these federal statutes are aimed at
particular environmental problems. They do not, singly or as a whole,
provide a comprehensive strategy for restoration, preservation or conset-
vation of any land. Nevertheless, they can play an important role in any
strategy aimed at river land protection and restoration. They should not
be overlooked in any development, conservation or preservation strategy.

1. Flood Plains

Canalization of our rivers and industrial development of the riverside land
in Allegheny County has eliminated many of the historical flood plains
that lay within and along the riverbanks. Present day flooding occurs dur-
ing and after heavy rainfall events. Major flooding, once a normal part of
riverine ecology, has been substantially reduced by distant flood control
dams, filling, raising and revetting the river banks, and other human activi-
ties.

The National Flood Insurance Program of the National Flood Insur-
ance Act is administered by the Federal Emergency Management Agency
(FEMA). FEMA has established criteria for the regulation of land man-
agement and use by local municipalities if property owners are to be eli-
gible to participate in the program.*® Before properties in a flood plain
are eligible for flood insurance, the municipality must adopt regulations
for the construction and maintenance of these structures. The Pennsyl-
vania Municipalities Planning Code contains specific provisions authoriz-
ing municipalities to adopt qualifying flood plain zoning provisions.*® In
addition, Pennsylvania municipalities that do not choose to adopt zoning
ordinances and that are not subject to a county zoning ordinance are re-
quired to adopt qualifying flood plain regulations without having to zone
the entire municipality.** These regulations provide some control over riv-
erfront development, but do not prevent development entirely. Many seg-
ments of riverbank in Allegheny County have been filled to such a height
and are protected by revetments that flooding is unusual. The abutting
land has been effectively removed from the river’s historical flood plain.
In segments still part of the flood plain, flood plain regulations can serve
to reduce pressure for intensive riverfront development.
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In addition, the state requires that all highways and public utility structures
built in flood plains meet flood minimization requirements of the De-

partment of Environmental Protection.*?

The DEP’s regulations cover
design, construction and maintenance. For example, the design of a high-
way in a flood plain must be such that the highway will not significantly
alter the flood plain or increase the velocity or direct flow in a way that will

result in erosion of the flood plain.®®

2. Endangered and Threatened Species

The federal Endangered Species Act** (ESA) is administered by the Fish
and Wildlife Service within the Department of Interior. The act is de-
signed to protect certain species of animals and plants. A species is “en-
dangered” when in “danger of extinction throughout all or a significant
portion of its range.™*® A species is “threatened” when it is “likely to be-
come an endangered species within the foreseeable future.”*® These spe-
cies will be referred to collectively as “protected species.” The Secretary
of the Interior, acting through the Fish and Wildlife Service, designates
species as endangered or threatened based on a review of information on
the health of the particular species.*’ If qualified for protection, a spe-
cies is listed as either endangered or threatened on a list maintained by the
Service.

The ESA speaks to the federal government and to private property own-
ers. Federal agencies must consult with the Fish and Wildlife Service be-
fore undertaking actions that may jeopardize the continued existence of
a protected species or result in the destruction or modification of habitat
of a protected species. The purpose of the consultation is to determine
how the agency may modify its action, or modify a federal, state, local or
private project funded in whole or in part by the agency, to protect the
species in question.

Private developers and state and local governments whose activities may
“take” or adversely affect a member of a protected species must obtain an
“incidental take permit” from the Fish and Wildlife Service before pro-
ceeding with the activity. This permit should only issue where the “take”

will not endanger the survival of the species. It also requires the prepara-
tion and implementation of a “habitat preservation plan” to promote the
continued viability of the species.

The federal ESA prohibits the taking of members of a protected spe-
cies of animals without an incidental take permit.*® Protected species of
plants are not protected (except on federal land) unless they are also pro-
tected under the state’s comparable statute.*® Thus, it becomes important
to discuss briefly Pennsylvania’s protection of endangered species.

Pennsylvania divides the responsibility for listing and protecting state en-
dangered and threatened species among three agencies: the Pennsylvania
Department of Conservation and Natural Resources (plants),” the Penn-
sylvania Fish and Boat Commission (fish and mollusks),”* and the Penn-
sylvania Game Commission (animals).®* The lists of plants, fishes and
animals protected under Pennsylvania law are not as extensive as those
protected under the federal ESA. As a result, one must consult the Penn-
sylvania list of protected plants,® not the federal list, to determine what
activites may invoke the “take” prohibitions of the federal statute where
protected species of plants are concerned. A developer or municipal or
state agency must comply with both the applicable federal and state re-
quirements before beginning an activity that may “take” a protected spe-
cies.

The term “take” under the ESA is defined as: “to harass, harm, pursue,
hunt, shoot, wound, kill, trap, capture, or collect, or to attempt to en-
gage in any such conduct.”® The Fish and Wildlife Service has further
defined the term “harm” to mean “an act which actually kills or injures
wildlife.” Such act may include significant habitat modification or degra-
dation where it actually kills or injures wildlife by significantly impairing
essential behavioral patterns, including breeding, feeding or sheltering.”®°
The United States Supreme Court, in a significant decision, held that this
definition protects the habitat of listed species as well as members of the
species itself.®® 'To be protected, it must be foreseeable that disturbance of
essential habitat will actually harm a member of the species.



For example, the removal of earth in which state protected plants are
growing, or the compaction of that earth by heavy equipment, would be
a “taking” of those plants and would require an incidental take permit
and habitat conservation plan from the Fish and Wildlife Service, as well
as permission from the Pennsylvania Department of Conservation and
Natural Resources. Removal of forest cover used by a federally listed spe-
cies of birds for nesting (shelter) would require an incidental take permit
and habitat conservation plan from the Fish and Wildlife Service and, if
the bird were listed by the state, from the Pennsylvania Game Commis-
sion. The modification of habitat suitable for a listed species, by itself, will
not require a permit if no members of the species actually use that habitat
for “essential behavioral patterns.”

3. Wetlands Protection

The history of governmental treatment of wetlands has turned half circle
in the past fifty years, from regarding them as undesirable parts of the
landscape that should be eliminated wherever possible to important eco-
logical features to protected and preserved.”” Today both federal and state
programs exist to protect significant wetlands and to protect them from
drainage and development.

For regulatory purposes, wetlands are defined by the types of plants found
on the ground, rather than the presence or absence of water at a particular
time of the year.?® This is because many plants that are dependent on wet-
land soils can live during periods when the soil is not saturated with water.
If saturated soil at the time of observation were the test, many wetlands
could be destroyed during dry periods of the year, even though they serve
the functions of wetlands during most of the year. Determining the ex-
istence of wetlands on a site, and the extent of those wetlands if present,
has become a matter for experts trained in wetland delineation.

The US. Fish and Wildlife Service has developed a National Wetlands In-
ventory,”® consisting of maps created from photo-interpretation of high
altitude photographs. Unfortunately, this method locates large wetland
areas, but misses the finer picture. To determine if wetlands subject to
regulation—*jurisdictional wetlands”—exist on a site, one must survey

the site itself for the presence of marker plants using methodology devel-
oped by the U.S. Army Corps of Engineers (Corps).>

Section 404 of the Federal Water Pollution Control Act of 1948, better
known as the Clean Water Act (CWA), vests regulatory authority over “the
discharge of dredged or fill material into the navigable waters at speci-
fied disposal sites” in the Corps of Engineers,®! subject to “oversight”
or a veto of specific permits by the Environmental Protection Agency.
Section 404, as implemented by the Corps and the EPA, has become the
primary federal tool for preserving and protecting wetlands.

Alteration of most wetlands requires a permit from the Corps under Sec-
tion 404. Many projects having what the Corps regards as minimal impact
on wetlands can proceed under what is known as a “general permit.” In
most cases the applicant for a general permit need only notify the Corps
that it intends to undertake a particular type of activity in the manner
specified in the general permit at a particular location. No actual permit
issues from the Corps and there may be no government inspections to as-
sure that the project is being carried out in the manner specified. General
permits can allow the complete elimination of small wetlands or parts of a
larger wetland. Larger scale projects, which may eliminate or significantly
modify a wetland, require a specific permit. The applicant must submit an
application detailing the project, its impact on an existing wetland, and the
means, if any, chosen to reduce or mitigate the impact of the development
on the wetland. Mitigation measures may include constructing “replace-
ment wetlands,” which may or may not be in the same location as, and may
or may not serve the same functions as, the altered wetland site.

While most wetlands, regardless of size or function, are subject to this
program, the United States Supreme Court has held that some wetlands
are not.”? Congress’ (and thus the Corps’) authority to regulate activities
affecting wetlands is founded on the power to regulate interstate com-
merce under the United States Constitution.®® Where the wetland is an
“isolated wetland,” not connected hydrologically to a navigable waterway,
or a waterway that feeds a navigable waterway, the wetland is not a part of

interstate commerce and not subject to the Corps’ authority, at least not
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for the reasons the Corps claimed.

The Pennsylvania Department of Environmental Protection enforces a
program regulating structures and activities in wetlands under the author-
ity of the Dam Safety & Encroachment Act.* The DEP employs a gen-
eral permit and individual permit system similar to the Corps. Unlike
the federal government, whose power to regulate rests on the Commerce
Clause, Pennsylvania’s regulations are based on its inherent police power.
The police power imposes no obstacle to regulating isolated wetlands.
The state program requires replacement of wetlands adversely affected by

development activities.®®

Riverbanks and neighboring lands are natural places to find wetlands. Un-
fortunately, the extensive industrial developments of the previous centu-
ries have eliminated many of the riverine wetlands that previously existed
along the Allegheny, Monongahela and Ohio Rivers and their tributaries
in Allegheny County. Some remain, with more, perhaps, along the Yough-
iogheny. Where wetlands exist, they should be given protection.

4. Other Federal and State Regulations

There are a number of other federal and state statutes that can play a role
in preservation and conservation of riverside land. These include the
National Historic Preservation Act® and its state counterpart, the History
Code.’” These two statutes provide limited protection to structures and
districts placed on the National Register of Historic Places or the state
counterpart. Neither statute prevents alteration or destruction of listed
properties by private owners, but does require federal or state agencies
undertaking activities that may affect these properties to consult with the
federal Advisory Council on Historic Preservation or the Pennsylvania
Historical and Museum Commission before undertaking an activity that
will adversely affect a listed property’s historic character. These are infor-
mational statutes, informing the agency of the possible consequences of
its actions, not prohibitory statutes guaranteeing protection for protected
structures or sites.
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The Pennsylvania Stormwater Management Act® requires each county to
prepare a stormwater management program for each watershed within its
boundaries in accordance with regulations from the Department of En-
vironmental Protection.®® These plans are to be prepared in consultation
with the municipalities in the watershed. Among the many items to be
included in the watershed stormwater management plan are:

*  “asurvey of existing runoff characteristics in small as well as
large storms, including the impact of soils, slopes, vegetation
and existing development;”

*  “an assessment of projected and alternative land development
patterns in the watershed, and the potential impact of runoff
quantity, velocity and quality;”

* “an analysis of present and projected development in flood haz-
ard areas, and its sensitivity to damages from future flooding or
increased runoff; and

¢ “an identification of flood plains within the watershed.””

Once the plan is approved, the location of vatious activities and improve-
ments, including subdivisions and major land developments, highways and
transportation facilities, public utility service facilities and facilities owned
or financed, entirely or in part, by funds from the Commonwealth must

be conducted in a manner consistent with the plan.”

Any municipality
within the watershed that fails to adopt or amend and implement ordi-
nances (zoning, subdivision and development, building code, and erosion
and sedimentation, and other ordinances) necessary to the implementa-
tion of the plan can lose all future payments due it from the state’s General

Fund.”

Persons engaged in land development activities that can affect existing
surface water runoff characteristics are also required to implement mea-
sures reasonably necessary to prevent injury to health, safety or property,
including control of the quantity, velocity and direction of runoff.”® Im-
plementation must be done in a manner consistent with the plan. Activi-
ties in violation of the act or plan are declared to be a public nuisance,
subject to a suit for injunction by the affected county, municipality or any
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aggrieved person. Because an “affected municipality” may be one in the
watershed that will be adversely impacted by the activity, not just the mu-
nicipality in which the activity is taking place, this is a powerful provision
for enforcement of ordinances and regulations implementing the storm-
water management plan.

As of March 7, 2003, five watershed stormwater management plans had
been completed in Allegheny County and approved by the Department
of Environmental Protection.” These five watersheds encompass 78 mu-
nicipalities. One of the major rivers, the Monongahela, is included in this
group; its plan includes 33 municipalities. Municipalities are supposed to
complete amendment or adoption of implementing ordinances within six
months of the approval of the plan. The first plans were approved in
1986; the most recent, in 1998. Yet, not all included municipalities have
complied with the act.”

Stormwater management plans can help to identify wetlands associated
with the watershed that are not identified in other sources. They also
provide controls on development that otherwise could contribute to ero-
sion and sedimentation in the associated water body. Because they require
coordinated activities among separate municipalities, these plans can also
provide consistent development controls that otherwise might not exist.

5. Conclusion

Most federal and state environmental programs are essentially single-pur-
pose programs, designed to protect one element of the ecology, rather
that the ecology of a region or area. For example, endangered species re-
ceive protection where members of that species are present and wetlands
are protected where wetlands exist. Otherwise, these programs offer little
of value to an overall plan for the protection of riverbanks and adjacent
lands. However, where these protected features are present, these regimes
can be quite important. The burden of protection is shifted from the
county or local municipalities to the federal or state government, along
with the demand on government resources that protection requires. In
evaluating riverside lands for protection, one must be ever alert to the pos-
sibility of federal or state protected characteristics.

Stormwater management plans do provide an important element in any
riverside land protection. These plans are prepared under the auspices
of the county. They must recognize and control development over the
range of municipalities with the watershed. (Actually, the municipalities
are primarily responsible for this regulation, but the plan provides a means
of coordinating their efforts in a manner not necessarily possible under
other forms of local regulation.) In addition, since stormwater manage-
ment plans must take into account wetlands present in the watershed, one
should expect that they will provide a finer scale determination of wet-
lands than the National Wetlands Inventory.

B. Municipal Police Power
1. Police Power in General

Municipalities possess a wide range of regulatory powers under the po-
lice power that, used properly, can greatly advance the preservation and
conservation of the river shores and riverside lands. Police power regula-
tions are intended to guide and control private land use and development
to protect the public health, safety or welfare. These regulations must
be substantially related to identified public purposes, not be arbitrary or
capricious, and allow private owners some economically reasonable use of
their property.

As a home rule county, Allegheny County can adopt police power mea-
sures. However, a municipality within the county that is exercising the
same power at the time the county ordinance is adopted may opt out of
the county measure. The citizens of that municipality determine by refer-

endum if the county ordinance should govern the municipality.”®

Pennsylvania courts strive to maintain a sensitive balance between the
needs of the public when adopting regulations for public benefit and the
rights of private property owners to make reasonable use of their prop-
erty.”’ Regulations are presumed valid. This presumption is a very strong
one and difficult to overcome. The municipality must act in a manner
that does not sacrifice the constitutionally protected rights of its citizens.
Courts will balance the public interest to be served and the rights of the

landowner to make reasonable use of his or her property.”



Where the regulation treats one property differently from other, similarly
situated, properties, it will be found to be arbitrary and, thus, invalid. Ac-
tivities on property within a flood plain, for example, may be restricted in
ways that protect public health and safety from the threat of flooding, as
by requiring construction in a manner that will minimize interference with
the flow of floodwaters over the surface. Similar restrictions on property
not located in a flood plain lacks this justification and could be found to
be invalid.

It is important to emphasize that a landowner is entitled to make rea-
sonable use of his or her property, although not necessarily the highest
and best use of that property. Where the regulation does not permit a
reasonable use of a particular parcel of property, the regulation will be
regarded as “regulatory taking” and declared invalid, or the municipality
will be required to compensate the owner in money for the loss he or she
has suffered.

Successful regulatory taking challenges are rare. They usually involve a
situation where the landowner is able to demonstrate that the regulation
in question, as applied to that ownet’s property, is so restrictive that the
landowner is left with no reasonable use of the property. Pennsylvania
courts follow the analysis of the United States Supreme Court in evaluat-
ing regulatory takings challenges.”® The regulation must bear a substantial
relationship to the purposes of the police power—protection of the pub-
lic health, safety or welfare. It must not deny the owner all reasonable use
of the land.® Indeed, it must allow the owner some degree of reasonable
economic use to withstand a regulatory taking challenge. So long as the
ordinance or regulation does serve to protect a legitimate public interest
and allows the owner some economically reasonable use of the land, it

should be upheld.

While many states recognize the protection of aesthetic values alone as
legitimate interests for police power protection, Pennsylvania courts have
taken a more conservative approach. A valid police power measure must

b3

be “reasonable.” To the Pennsylvania courts, aesthetics alone seem too

subjective to allow for an objective evaluation of reasonableness. A quote

from a recent Commonwealth Court decision illustrates the Pennsylva-
nia attitude: “We have stated many times that a ‘municipality may include
aesthetic factors in the exercise of its zoning powers, but aesthetics alone
cannot justify zoning decisions.”® Yet, Pennsylvania courts do recognize
that property values are affected by the aesthetic qualities of the neighbor-
hood.®? A regulation that relates aesthetic values to private property values
or other legitimate police power objectives should withstand judicial chal-
lenge.

2. Subdivision Controls

Subdivision controls regulations govern the initial development of land
into individual lots. They also usually determine the type of infrastruc-
ture that will accompany development within the subdivision—e.g,, street
size and quality and the location of utility services. Subdivision controls
tend to be a one time affair in that they control the initial development
of undeveloped land or the redevelopment of existing built environment.
Most municipalities in Allegheny County, and the county itself, obtain
their authority to control subdivisions from the Municipalities Planning
Code (MPC).® The City of Pittsburgh’s authority comes from another
statute.®

When adopting or revising subdivision controls in relation to riverside
development, conservation or preservation, the municipality should con-
sider the need for public access to and along the river, as well as the desir-
ability of larger lot sizes for riverside activities so as to reduce the intensity
of activities that will occur along sensitive riverside land and nearby land
that supports the riverside ecology.

3. Zoning Controls

Zoning ordinances regulate the use of land, watercourses and other bodies
of water, the size and bulk of buildings and other structures, the amount of
opens space (yards) that must be left between a structure and the lot lines
of the lot on which the structure is located, and the density of population
and intensity of development in the different areas, or zoning districts, of

the municipality.®® Again, most municipalities and the county obtain the
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authority to enact and enforce zoning regulations from the MPC.8 The
City of Pittsburgh’s authority comes from a much older and more general
statute.3”  Although the city’s zoning enabling legislation lacks the detail
of the MPC, it is broad enough to authorize most, if not all, of the tech-
niques set forth in the MPC. The county may adopt a countywide zoning
ordinance, but it will be superseded by the zoning ordinance of each local

municipality that chooses to adopt its own zoning ordinance.

County and municipal zoning ordinances, other than that of the city, must
be “generally consistent” with any existing county comprehensive plan.®®
The city also has adopted a comprehensive plan, but its enabling statute
doe not require the same degree of consistency as the MPC.

The MPC requires that a municipality must adopt a zoning ordinance cov-
ering the entire municipality.®® Unfortunately, this prevents a municipality
from adopting zoning regulations to protect only sensitive areas of that
municipality, such as riverside areas, steep slopes, landslide prone areas or
flood plains.?

A number of zoning techniques ate available to promote the conservation
and development of riverside areas and related lands. These include:

» Large lot sizes along the river bank to reduce density in
environmentally sensitive areas to discourage overly intensive
development;

* Large open space or yard requirements with native vegetation
for lots abutting a river;

* Riparian buffer zones or riparian corridor conservation zones
limiting the clearing of vegetation within the zone to protect
water quality, reduce erosion and provide for conservation and

preservation of riverside areas;™

* Cluster building development on riverside, flood plain, and
adjacent upland properties to promote vegetated open space
for conservation and preservation purposes;

e Land clearance restrictions on riverside properties or hillsides
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along the river to protect water quality, prevent erosion or
landslides, as well as to promote the natural recovery of
riverside areas; and

e Use of voluntary transferable development rights to
encourage minimal or low density development in
environmentally sensitive areas or areas found deserving
of preservation, with transfer districts elsewhere in the
municipality allowing greater density development on those

lots that acquire transfer development rights.%?

There is a difficulty with the use of zoning techniques to protect riverfront
and adjacent lands throughout Allegheny County. Allegheny County con-
tains 130 separate municipalities. Exactly one-half of that number, or 65
municipalities, border one or more of the four rivers. Ideally, adequate
zoning protection would involve coordination among all of these munici-
palities. Pennsylvania law provides at least two mechanisms for coordina-
tion of zoning among different municipalities. One of these is unlikely to
work well in this particular endeavor; the other holds greater promise.

The MPC authorizes joint zoning by two or more municipalities.”® The
cooperating municipalities must create a single zoning ordinance to regu-
late all land with the combining municipalities, with a joint planning com-
mission having representatives from each of the cooperating municipali-
ties.” The number of municipalities with land bordering the four rivers
suggests the problems with this approach. It is difficult to expect munici-
palities with such diverse interests to cede their individual zoning authority
to a joint ordinance. The sheer size of the joint planning commission for
this undertaking also appears to make this approach unworkable. Finally,
the City of Pittsburgh is not governed by the MPC. Substantial portions
of three rivers, the Allegheny, Monongahela and Ohio, lie within its bor-
ders. Without the city’s participation, a joint zoning ordinance would not
effectively protect all important segments of the riverside.

A second strategy is to employ the “consistency” provisions of the MPC.
A zoning ordinance must be “generally consistent” with the municipality’s

comprehensive plan.® The municipality’s plan must be “generally consis-
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tent” with the county’s comprehensive plan.*® The MPC encourages the
development and implementation of countywide comprehensive plans. It
specifically authorizes municipalities and the county to enter in intergov-

ernmental cooperation agreements for this purpose.”’

The county or municipality’s comprehensive plan must contain, among
other elements, “[a] plan for the protection of natural and historic re-
sources to the extent not preempted by Federal or State law.”® Natural
and historic resources include, but are not limited to “wetlands and aquifer
recharge zones, woodlands, steep slopes, prime agricultural land, flood
plains, unique natural areas and historic sites.”

This consistency requirement suggests that the county, through its com-
prehensive planning process, can identify riverside and adjacent areas to
be conserved or preserved, as well areas appropriate for development.
Comprehensive plans are to be reviewed at least every ten years by the mu-
nicipality and county. Municipal review includes submitting the local plan
to the county or regional planning commission for its review.” Although
potentially a long-term strategy, the ‘consistency” provisions of the MPC
provides a means of coordinating riverside protection among the 65 in-
dependent municipalities. This strategy could encourage less intensive
uses of lands entitled to special protection, more uniform setbacks from
the riverfronts and the creation of public spaces and river access points,
among other matters.

It should be noted, once again, that the City of Pittsburgh is not governed
by the MPC and not subject to its “consistency” requirements. However,
the city has evidenced significant sensitivity and concern about the future
of its riverfront lands. The citizens of the city are also citizens of Al-
legheny County and they should expect the city and county to cooperate
in the development of consistent policies toward riverside development,
conservation and preservation, regardless of the source of their respective
legal authorities.

A third strategy would be to seek voluntary cooperation among all 65
municipalities to adopt consistent riverside regulations. The question then
arises: Who would do this? A citizen organization dedicated to protection
of the important values of our river valleys is a possibility and one not to
be dismissed out of hand. However, it does seem as if the county, with its
countywide jurisdiction and professional Planning Department, as well as
its most professional Department of Parks and Parks Commission, is the
more logical actor, particularly because of the “consistency” provisions
of the MPC.

4. Police Power Measures to Protect Environmentally
Sensitive Lands

Police power measures, other than subdivision and zoning controls, are
available to municipalities to protect riverside and sensitive abutting lands.
This report has already discussed a few of these, including flood plain
regulations where the municipality chooses not to engage in zoning'® and
the implementation of storm water management plans and erosion and
sedimentation controls.® Two other examples will be discussed. These
are intended to illustrative of available police power measures and not an
exhaustive catalogue.

A substantial amount of land abutting the banks of our rivers is steeply
sloped and contains recovering forest growth. These steeper slopes are
often prone to landslides, particularly following development that affects
the existing slope or vegetative cover. Pennsylvania courts have recog-
nized that a properly based ordinance, whether enacted as a separate exer-
cise of the police power or as part of the zoning ordinance, may restrict
forestry and vegetation clearing activities to preserve woodlands, steep
slopes, landslide-prone areas and wetlands. All of these land characteris-
tics are present in many areas along the river banks and abutting land.

One ordinance that has been upheld against various challenges prohibited
timber harvesting “in areas determined by the [township| Engineer, with
reference to published or commonly accepted guidelines, to be landslide-

prone or flood-prone.”’® The ordinance allowed the board of commis-



sioners to grant variances to allow harvesting under certain conditions. A
landowner was denied a permit to harvest timber because the township

>

engineer determined that his land was “landslide-prone.” The commis-
sioners denied the request after a public hearing, They found that the area
was prone to slide and timber harvesting would increase the risk of slides.
The commissioners based their findings on published geological reports

and other evidence submitted at the hearing;

On appeal, the landowner (1) challenged the township’s authority to adopt
ordinances regulating timber activities and asserted that (2) the MPC did
not permit this type or regulation and (3) the denial of the permit resulted
in a regulatory “taking” of his land. The Commonwealth Court rejected
all three challenges.

The township’s enabling legislation authorized it to enact ordinances for
the protection of the public health, safety and welfare.!®® This ordinance
was adopted to prevent landslides and uncontrolled stormwater runoff.
The court concluded that it was a valid exercise of the township’s police
power because “it seeks to prevent damage to roads, damage to drains,
damage to public utilities, damage to watercourses, fire hazards, and re-
duction in property value; and it seeks to enhance the natural beauty and
environment within the ... Township.”

The limitations in the MPC restricting the regulation of timber (silvicul-
ture) activities under zoning ordinances did not apply to this ordinance
because it was not a zoning ordinance and was not enacted under the
authority of the MPC. It lacked what the court called the “exclusive hall-
marks of zoning.” It did not deal with subdivision or development of the
land; its purpose was to regulate timber harvesting that “may jeopardize
the integrity of the land in flood-prone or landslide-prone areas.”

Finally, the landowner did not introduce any evidence of the economic
impact of the ordinance on the value of his land. He had failed to carry
his very heavy burden of showing a “regulatory taking” of his land. Or-
dinances are presumed to be valid and it is the challenger’s burden to
overcome that presumption.

In another ordinance, upheld by the Allegheny County Court of Common
Pleas, a township regulated timber harvesting on parcels larger than one
acre.’® This court also rejected a “regulatory taking” challenge, finding
that the landowner had failed to produce evidence sufficient to overcome
the presumption of validity. The ordinance prohibited timber harvesting
on slopes of 25% or greater or in landslide-prone or flood-prone areas. It
also prohibited clear-cutting of forest or secondary growth. Mulching or
removal of logging debrtis, reforestation of harvested areas, and a bond to
assure restoration of logged land were required where timber harvesting
was permitted.'%®

Although the MPC currently prohibits zoning ordinances that “unrea-
sonably restrict forestry activities” and requires that “forestry activities,
including, but not limited to, timber harvesting, shall be a permitted use
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by right in all zoning districts in every municipality,” municipalities are
not powerless to regulate forestry activities by zoning.’® In one case, the
Town of McCandless created a special development district in its zoning
ordinance. Standards were established in this district for the preservation
of steep slopes, forests and woodlands and streams. On sloped land, in-
creasingly smaller lot areas could be developed or stripped of vegetation as
the lot’s slope increased from 12% to 15% to 25% and above 25%. The
ordinance also limited the area of woodlands that could be cleared and
developed and required the remaining area be maintained as permanent
open space. The required amount of open space varied depending on
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whether the lot contained “young woodlands,” “woodlands” or “mature
woodlands,” each of which is defined in the ordinance. The district was
created following a study of the area by a local architectural firm, which
made detailed scientific and engineering recommendations for protecting

the sensitive land within the district.

A landowner challenged the ordinance as arbitrary and capricious and as a
“regulatory taking” of his land. The Commonwealth Court rejected both
challenges.’®” Tt found that the ordinance was substantially related to the
protection of public health, safety and welfare and, therefore, not arbi-
trary or capricious. As to the “regulatory taking” challenge, the landowner
failed to show that his land lacked value because of the restrictions on tim-
ber harvesting. In short, the landowner failed to carry the heavy burden
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of rebutting the presumption of validity that attached to the ordinance.

A second Commonwealth Court decision upheld a township ordinance
against a challenge that it unreasonably restricts forestry activities as pro-
hibited by the MPC.2® The ordinance restricted clear cutting on steep
slopes and the 100-year flood plain. Where harvesting is permitted, at
least of 30% of the forest canopy must be retained. Among the purposes
of the ordinance was preventing erosion. This ordinance was also based
on the results of an engineering study and was found not to be arbitrary or
unreasonable, but substantially related to protection of the public health,
safety and welfare.

These ordinances were discussed at some length to illustrate two prin-
ciples. First, the strong presumption of validity that attaches to police
power regulations. Second, the importance of adequate studies to sup-
port regulation of land clearing practices and their objectives of prevent-
ing landslides, erosion, danger to other private property or public facilities,
or other hazards to public health and safety and protecting waterbodies
and other environmentally sensitive land features. In each case, the stud-
ies and other scientific evidence evaluating the harms to be prevented by
unregulated land clearing demonstrated to the court that the regulations
were not arbitrary, but served a legitimate police power purpose.

5. Conclusion

Properly drafted police power measures, whether through a subdivision
or zoning ordinance or in a stand-alone ordinance, can do much to fur-
ther the legitimate objectives of developing, conserving and preserving
riverside land and the abutting areas. These measures include limiting the
intensity of development on riverfront parcels, providing appropriate set-
backs from the riverbank, protecting flood plains and wetland areas from
development harmful to the objectives of the ordinance, including other
private properties and public facilities, and protecting vegetation, includ-
ing trees and shrubbery, on the hillsides adjacent to the riverbank and in
the river valley floors. It is important to identify the public health, safety
and welfare objectives of these regulations and to relate the particular
regulations to those objectives.
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IV. Two Study Sites

The report now examines two areas along the Monongahela River to il-
lustrate how a combination of strategies can be employed to further de-
velopment, conservation and preservation of the land along the river.
These are illustrations only. Other strategies could be combined to reach
similar results. Some of the suggested strategies may prove unworkable
in practice for economic, ecological or political reasons. They are offered
as suggestions to encourage further discussion and implementation of all
strategies on the four rivers within Allegheny County.

“Left bank” and “right bank” are conventions used here to describe the
bank of the river where a study site is located. The “left bank” is the river
bank on one’s left hand if one were on the river in a boat traveling down-
stream toward the river’s mouth; the “right bank™ is, of course, the other
bank. On the Monongahela and Youghiogheny Rivers, the “left bank” is
generally the southerly or westerly bank; the “right bank” is generally the
easterly or northerly bank.

The STUDIO for Creative Inquiry’s 3 Rivers 2nd Nature project (3R2N)
has prepared an ecological assessment of both areas. The assessment
ranks the ecological health of watersheds (5 categories from best to worst),
woodlands (5 categories from most significant to least significant), river
bank botany in terms of preservation potential (3 categories) and conser-
vation potential (3 categories from excellent to fair). These assessments
have guided the selection of areas for protection and protection strategies.
The assessments provided some of the maps included in the discussion.

A. The Emerald Arc Site

The Emerald Arc site is located between two rivers. It includes the right
bank of the Monongahela as it flows toward Pittsburgh and the left bank
of the Youghiogheny River, also flowing toward Pittsburgh. It begins (or
ends) at the confluence of the Youghiogheny and Monongahela Rivers at
McKeesport.
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The site is governed by ten different municipalities,’® all of which front
on one or both rivers. These municipalities have 16 different zoning clas-
sifications. Only three municipalities have zoning classifications titled
“Conservation.”*® Without examining the text of each ordinance, the
precise details of these conservation districts can not be ascertained. The
number of municipalities and the disparity of zoning districts within each
suggest that a joint municipal zoning ordinance is not a likely strategy to
provide coordinated zoning controls. The consistency provisions of the
MPC, particularly consistency with the county comprehensive plan, does
offer more hope for coordination, while leaving each municipality free to
determine the details of implementation (Map 9.4).

The land at and near the confluence is developed for industrial, commer-
cial and residential uses. As one moves down the near banks of each river
(left for the Youghiogheny and right for the Monongahela), the land slopes
upward, often rather steeply. Here are successfully regenerating forests,
often of considerable beauty. Scattered residential and commercial de-
velopment characterizes the slopes along the Youghiogheny. The lower
slopes along the Monongahela are more densely developed, but density
decreases as one moves upslope. At the top of both slopes is a gently
rounded plateau with somewhat more intensive development. The right
bank of the Youghiogheny and the left bank of the Monongahela are far
more intensely developed for industrial, commercial and residential uses.

The 3R2N Ecological Assessment for this site indicates substantial wood-
lands in the highest three categories. The highest category woodlands rise
from parts of the banks of both rivers and continue along the plateau.
Sporadic sections of both banks of each river contain riverbank botany
with the highest preservation priority (Figure 1X.2).

The Pittsburgh to Cumberland Trail runs along the left bank of the
Youghiogheny throughout its length in Allegheny County. The trail is
a non-motorized recreation trail built primarily on rail banked railroad
right-of-way, known as the North Yough Trail. Itis planned to reach from
Pittsburgh to Cumberland, Maryland, where it will join with a similar trail
running along the Potomac River to Washington, D.C. It was built by the

Regional Trail Corporation and is maintained by volunteers from various
organizations under the guidance of the Allegheny Trails Alliance.

The North Yough Trail provides an anchor for strategies to protect the
left bank of the Youghiogheny. Conservation easements on the woodland
areas to limit, but not necessarily prohibit, forestry activities would be a
welcome support for the trail. Municipalities that include these highly
desirable woodlands should also consider adopting ordinances regulating
timber activities. Many of the high quality woodlands are located on steep
hillsides rising directly from the riverbank. Uncontrolled logging of these
areas would almost certainly result in degradation of the water quality
in the river and may have the potential for enabling landslides and other
hazardous conditions. A public park at the trailhead in Boston provides
limited river access. The county and the several municipalities should ex-
amine other land along the riverbanks, particularly those identified as pri-
orities for preservation and restoration, as candidates for acquisition and
incorporation into a linear park along both banks of the Youghiogheny
River.

Creation of a similar trail along the right bank of the Monongahela with
the acquisition of land for parks and river access is in order. Conservation
easements on, or public ownership of, the supporting hillsides would en-
hance the riverside experience and protect those hillsides for their impor-
tant functions of supporting that experience and of preventing pollution
and landslides, improving air quality and enhancing the value of private
lands.

The following strategies, among others, are appropriate for the Emerald
Arc site:

* Develop more parklands and public river access areas;
* Promote expanded use of riverfront lands for trail use;

¢ FEvaluate riverside land for Fish and Boat Commission
boating and fishing access points;

* Create conservation easements to protect hillsides along



all four riverbanks;

* Create conservation easements to protect those riverfront
areas containing riverbank botany with the highest
preservation priority where ownership remains private;

* Evaluate wooded slopes for county environmental
covenants for farm, forestry, water supply or open space
purposes;

* Inventory and protect wetlands and habitat of
endangered and threatened species;

* Development of a county comprehensive plan sensitive
to uses of the riverfront and adjacent lands;

* Use large setbacks for river front areas;

* Provide for low density development on private
properties near riverbanks;

* Provide for cluster development along riverbanks and
adjacent hillsides to increase required open space;

* Adopt forestry and land clearing restrictions to protect
water quality and prevent landslides; and

* Prepare a stormwater management plan for the
watershed.

B. The Hays and Streets Run Site

The Hays and Streets Run site includes a portion of the left bank of the
Monongahela River as it flows toward Pittsburgh. Much of the land along
and near the river bank is undeveloped. As one moves away from the
bank, the land remains relatively flat for some distance and then begins to
slope upward, culminating in steep upward slopes. Scattered residential
and commercial development currently characterizes the land more re-
moved from the bank. A stream known as Becks Run flows into the river
about halfway through the site.

This Hays and Streets Run Site is governed by four different municipali-
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ties,” three of which front on the river. Although one municipality has

no river frontage, it is included here because both Becks Run and a large
acreage of significant woodlands are located within its borders. A portion
of the area adjacent to the river and bordering Becks Run within the city
is zoned “S” Special District, which provides some opportunity for envi-
ronmental controls. While the number of municipalities is significantly
smaller than in the Emerald Arc site, a joint municipal zoning ordinance
still is not a likely strategy. The city is not governed by the MPC and, thus,
is not subject to its joint zoning or consistency provisions. The consis-
tency provisions of the MPC, particularly consistency with the county
comprehensive plan, offer a coordination strategy for the other three mu-
nicipalities (Map 9.3).

The 3R2N Ecological Assessment for this site indicates substantial wood-
lands in the highest or “most significant” category, both near the riverside
and along Becks Run. Several sections of both banks of the river contain
riverbank botany with the highest preservation priority (Figure IX.3).

A segment of the Pittsburgh to Cumberland Trail runs along the left
bank of the Monongahela River. This segment, which currently extends
through Homestead Borough and part of Munhall Borough, will eventu-
ally connect with the North Yough Trail at McKeesport. Adjacent to the
trail, farther from the river, is a right-of-way of the Norfolk and Southern
Railroad. The next major feature inland from the river is State Route
837.

A public ownership strategy for the riverfront and immediate historic
flood plain would be an important step toward preservation and restora-
tion of this area. Particular attention should be given to wetlands along
the river and Becks Run. A stormwater management plan for Becks Run
could enhance this wetland protection strategy by identifying wetlands not
shown on the National Wetlands Inventory. Hillsides and woodlands can
be protected by public ownership, conservation easements or forestry and
land clearing ordinances.
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The following strategies, among others are appropriate for the Hays and
Streets Run site:

* Devote more land to public parks and public river access

areas;

* Create conservation easements to protect uplands and
hillsides along the river and Becks Run;

* Create conservation easements to protect those riverfront
areas containing riverbank botany with the highest
preservation priority or where the restoration potential is
high if ownership remains private;

* Inventory and protect wetlands and habitats of
endangered and threatened species;

* Adopt large setbacks for any development of river front
areas;

* Provide for low density development on private land near
the riverbank and Becks Run; and

* Adopt forestry and land clearing restrictions to protect
water quality and prevent landslides.

V. Conclusion

As this report demonstrates, there are many strategies available to
conserve and preserve riverfront and supporting lands. These strat-
egies consist of a mix of public and private actions. No one strat-
egy may be appropriate for all of the land along the four rivers, but
combinations of strategies can greatly improve the ecological health
of Allegheny County’s river oriented location. The next step is to
find public agencies, interested private citizens and private organiza-
tions willing to pursue them with vigor.

~END
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NOTES

1. See generally Samuel P. Hays, Conservation and the Gospel of Effi-
ciency: The Progressive Conservation Movement, 1890-1920 (1959).

2. See generally, Roderick Nash, Wilderness and the American Mind (4th
ed. 2001) and Samuel P. Hays, Conservation and the Gospel of Efficiency,
n.1 above; Samuel P. Hays, “From Conservation to Environment: Envi-
ronmental Politics in the United States Since World War II,” Out of the
Woods: Essays in Environmental 102—-07 (Char Miller & Hal Rothman
eds., 1997).

3. Samuel P. Hays, Beauty, Health and Permanence: Environmental Poli-
tics in the United States, 1955-1985 (1987).

4. “The SER International Primer on Ecological Restoration” http://
www.ser.org/content/ecological_restoration_primer.asp (last visited May
16, 2005).

5. http:/ /www.alleghenylandtrust.org/Hillsides/
3R2NHillsides3DRAFT.pdf (last visited May 16, 2005).

6. http://wwwalleghenylandtrust.org/Hillsides/PittsburghHillsides.html
(last visited May 16, 2005).

7. 53 PS. § 10101 ez seq.

8. There are numerous books, articles and websites providing information
about fee and easement ownership by conservation organizations. For an
excellent local introduction to conservation organizations, the interests in
land which they may hold, see Andrew M. Loza, ed., Pennsylvania .and

Conservation Handbook: A guide for conservation organizations, munic-

ipalities and private landowners (Allegheny Land Trust 1995) or visit the
Allegheny Land Trust website at http://www.alleghenylandtrust.org. For

much more information on a broader, national scale, see The Land Trust
Alliance website at http://www.lta.org/ (last visited May 16, 2005).

9. See Goodman Appeal, 425 Pa. 23, 227 A.2d 816 (1967) (where township
purchases land and dedicates it as a public park, township holds the land in

trust as trustee; sale or disposition of the land must be in accordance with
[now 20 Pa. CS. § 8301 ef seq.].); Hoffman v. Pittsburgh, 365 Pa. 386, 391-
392,75 A.2d 649, 651 (1950) (“A municipal corporation has no implied or
incidental authority to alien, or to dispose of for its own benefit, property
dedicated to or held by it in trust for the public use or to extinguish the
public uses in such property, nor is such property ... or the proceeds of
sale thereof available for the payment of the debts of the municipality.”
quoting 3 Dillon, Municipal Corporations, § 1102 (5" ed.). See also cases
there cited.))

10. 20 Pa. C.S. § 8301 ez seq.
11. Goodman Appeal, 425 Pa. 23, 31, 227 A.2d 816, 821 (1967)

12. For Pittsburgh (a city of the second class), see 53 PS. § 23140; for
third class cities (Clairton, Duquesne and McKeesport, see 53 P.S. § 38703,
for boroughs, see 53 PS. § 47703 (“Any borough may enter upon, ap-
propriate and acquire by gift, devise, purchase, lease, or otherwise, private
property within the limits of the borough, or in any adjacent township, or
any borough may designate and set apart any lands or buildings, owned
by the borough and not dedicated or devoted to other public uses; and
two or more boroughs may jointly appropriate and acquire by gift, devise,
purchase, lease, or otherwise, private property within the limits of any
township adjacent to any of such boroughs, for the purpose of making,
enlarging and maintaining recreation places. All the costs and expenses
relative to any such property, acquired by two or more boroughs jointly,
shall be paid by the respective boroughs in such proportions as may be
agreed upon by the councils thereof.

Any borough may likewise acquire private property within the limits of
another borough or city, for the purposes designated in this section, if the
other borough or city shall, by ordinance, signify its consent thereto.”);
for joint acquisition by two or more boroughs or a borough and a city,
township, or county, see 53 PS. § 47711 (“Any two or more boroughs, or a
borough with any city or township, or a borough with a county, may jointly
acquire property for, and operate and maintain, any recreation places. Any
borough or boroughs shall have power to join with any school district in
equipping, operating and maintaining recreation places, and may appropti-
ate money therefore.”).
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Allegheny County is authorized to acquire land for public parks and multi-
use recreational trails. 16 P.S. § 6925; see also 16 P.S. § 6001 (repealed in

part).

13. See Julia C. Klapproth and James E. Johnson, Understanding the Sci-
ence Behind Riparian Forest Buffers: Fffects on Water Quality (2000)
http:/ /www.ext.vt.edu/pubs/forestry/420-151/420-151.html (last visited
May 16, 2005).

14. In general, see 53 PS. § 3351 to 3356 (“All townships of the first
class, boroughs, and cities of this Commonwealth are hereby empowered
to acquire, by purchase, gift, or lease, and hold as the property of the
municipality, tracts of land at present covered with forest or tree growth,
or suitable for the growth of trees, and to administer the same, under the
direction of the Commissioner of Forestry of the Commonwealth of
Pennsylvania, in accordance with the practices and principles of scientific
forestry, for the benefit and advantage of the said municipalities. Such
tracts may be of any size suitable for the purpose, and may be located
either within, adjacent to, or at a distance from the corporate limits of the
municipality purchasing the same: Provided, That it shall be requisite for
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